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In the Court of Appeals of the District of Columbia. 


No. *2159. 

James J. Fletcher, Appellant, 

vs. 

Arthur L. Lipscomb. 


a 


Supreme Court of the District of Columbia. 


In Equity. No. 27328. 

Arthur L. Lipscomb, Complainant, 

vs. 

James J. Fletcher, Defendant. 


United States of America, 

District of Columbia, ss: 


Be it remembered, that in the Supreme Court of the District of 
Columbia, tit the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were fill'd and proceed¬ 
ings had in the above-entitled cause, to wit: 


i Supreme Court of the District of Columbia. 

No. 27328. 


Parties. 

Action. 

Complainant’s Solicitor. 

Arthur L. Lipscomb 

Injunction and cancellation. 

W. P. Plumley. 

V8. 

James J. Fletcher. 


Defendant’s Solicitor-: 
E. Burke, 

L. Hufty. 


Date. 

1907. Sept. 

a a 

Proceedings. 

3. Deposit toward costs by Plumley. 

“ Bill. Appearance. Order and Jurat 

Filed. 

if a 

“ Spa. to Answer and Copy (1) 

Issued 

a (i 

“ Petition for Rule and Jurat 

Filed. 

If 4 1 

4 1 44 

“ Rule to show cause ret. Sept. 2o. 1 C. M. 70 p. 296. 

13. Rule of Sept. 3. 1907, ret. “Not found” 

27. Appearance of E. Burke & L. Hufty for def’t, order 

II 

If 4 4 

II 

1— 
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Date. 


Proceedings. 


1907. 

Oct. 

14. 

44 

44 

44 

4 4 

4 4 

18. 

44 

44 

44 

4 4 

44 

21. 

4 4 

4 4 

22 . 

44 

Nov. 

1. 

44 

44 

8. 

<4 

o 

44 

11 . 

1907. 

Nov. 

14. 

1908. 

Feb. 

18. 

4 4 

May 

1 . 

1909. 

Nov. 

24. 

44 

4 4 

20. 

4 4 

Dec. 

2. 

1910. 

Jan. 

5. 

44 

4 4 

• 4 

44 

4 4 

s . 

4 4 

44 

4 4 

4 4 

4 4 

4 4 

44 

4 4 

10 

4 4 

4 4 

4 4 

4 4 

44 

21 . 

4 4 

4 4 

ft 4 

4 4 

44 

4 4 

4 4 

4 4 

24. 

i 4 

Feb. 

15. 

ft 4 

M’ch 

28. 

* * 

Ap’l 

12 . 


4 4 4 4 


Petition of Trustee for Rule. Jurats (2), Exhibits ^3) Filed. 
Rule to show cause returnable Oct. 18 07 ; 2 copies M. 80, 
p 49. 

Rule — answer to by couipl't affidavits (2) Filed. 

Order directing Trustee tosell certain chattels. M. 79 p. 398 
Bond of Trustee approved “ 

Additional deposit for costs by A. L. Lipscomb. 

Answer of deft 

“ “ “ Copy made for compl’t’s Att’y. 

Replication. 


Reference to Win. 11. Shipley, Exam. M. 79, p. 430 Filed. 
Additional deposit for costs by Compl’t. 

Report of Trustee. Jurat & Exhibits. 

Motion to dismiss & notice “ 

Order limiting time, etc. M. 84, p. 458. 

Spa. ad test, of Nov. 30" returned served (1) for pl’H‘ 

Motion of def’t to dismiss tfc Notice “ 

Docket <& Index. 

Affidavit for p’lff “ 

Depositions (0) for pl’tf from Shipley Exam. Fee $25. — 

Order granting leave to withdraw motion. M. 85, p. 42 
Add'l deposit for costs by Lipscomb. 

Motion to reinstate cause & jurat. 

Add’l deposit for costs by ITffi 

Objections by def’t to reinstate cause A affidavits (5) 

Opinion of Barnard, J. “ 

Order reinstating cause and appeal noted. M. 85, p. 79 
Bond on appeal for $100.— approved “ 

Time to tile transcript extended. M. 83. p. 441 
Add’l deposit for costs by def t Fletcher. 

Designation of Record on Appeal by def’t A Notice 
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Motion to Dismiss Bill. 

Filed November 24, 1000. 

******* 


Now comes said defendant James J. Fletcher by his attorneys 
Kdmund Burke and Lawrence Hufty, and moves the Court for an 
order dismissing the complainant’s said suit for the following rea¬ 


sons: 

1. Because the replication to the answer of the said defendant was 
filed in this cause by the complainant on the 11th day of November, 
1907, and that the complainant has taken no testimony to support 
the allegations of the hill, nor given to the defendant any notice of 
his intention so to do. 

2. Because of laches of the complainant in the prosecution of the 
said suit, the same having been at issue for a period of two years. 

3. Because the complainant has violated Equity Rule No. 44, re¬ 
quiring the complainant to take his testimony in chief within forty- 
five days after the tiling of the general replication in this cause. 

4. Because of other reasons appearing upon the record. 

EDMUND BURKE, 
LAWRENCE HUFTY, 

Attorneys for Defendant. 
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4 To Walter P. Plumley, Esq., Solicitor for Complainant: 

Take notice that the above motion will be presented to the Su¬ 
preme Court of the District of Columbia holding an Equity Court 
on Friday, the 26th day of November, 1009, at 10 o’clock A. M., or 
{is soon thereafter as counsel can be heard, for the action of the 
Court in the premises. 

EDMUND BURKE, 
LAWRENCE HUFTY, 

Attorneys for Defendant. 

Order Limiting Time to Take Testimony. 

Filed November 26, 1009. 

******* 

Ordered this 26th day of November A. D. 1900, that the com¬ 
plainant take and tile his testimony in this cause, within one week 
from this date, otherwise the Bill of Complaint shall stand dismissed. 

JOB BARNARD, Justice. 


5 Motion to Reinstate Cause and Supporting Affidavits. 

Filed January 10, 1910. 

* * * * * * * 

Now comes the complainant, Arthur L. Lipscomb, by his attor- 
nev, Walter P. Plumley, and moves this Honorable Court to set 
aside the order passed herein on the 26th day of November A. D. 
1909, and reinstate the above entitled cause upon its former status 
for the reasons set forth in the affidavits hereto annexed and prayed 
to be made a part hereof. 

WALTER P. PLUMLEY, 

Attorney for Complainant. 

___ 

Lawrence Huftv, Esq., Attornev for James J. Fletcher: 

Please take notice that I will call up the above motion for hear- 

I ing before Mr. Justice Barnard in Equity Court No. 2, on Friday 
next, January 14th. at 10 o’clock A. M. or as soon thereafter as 
counsel can be heard. 

WALTER P. PLUMLEY, 

Attorney for Complainant. 

g******* 

District of Columbia, ss: 

Walter P. Plumley being first duly sworn deposes and says that 
he is the attorney for the complainant in the above entitled cause 
and swears that the complainant has a good cause of action; that 
on the 26th day of November, 1909, this Honorable Court limited 
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the time for complainant to take his testimony to one week; that 

thereupon this affiant took the said testimony within the week and 

notified counsel for the defendant that he had closed his case; that 

this affiant being anxious to have the cause ready for a hearing at 

the earliest possible moment called upon Mr. TTufty, counsel for the 

defendant, on or about the 4th day of January, 1910, and requested 

him to take his testimony; that Mr. Iluftv told this affiant to file 

%/ • 

his testimony and then he would proceed to take the testimony for 
the defendant: that this affiant suggested that it would he well to 
wait until the entire case was closed, then file all of the testimony 

c 

and have the cause calendared for hearing. 

WALTER P. PLUM LEV. 


Subscribed and sworn to before me this 10th dav of January, 
A. D. 1910. 

J. R. YOUNG. Clerk, 
By R. P. BELEW, 

Ass’t Clerk. 


District of Columbia, **: 

4 

William IT. Shipley being first duly sworn deposes and says that 
he is one of the Examiners in Chancery of the Supreme Court of 
the District of Columbia, and as such, to him was referred the above 
entitled cause for the purpose of taking testimony; that on the 1st 
day of December, 1909. lie took all of the testimony on behalf of 
the complainant at one session, being 41 pages; that soon after tak¬ 
ing said testimony the defendant told affiant that he thought he 
would like to have a copy and not to write the testimony out until 
he could decide: that affiant re|>eatodly asked said defendant, Flet¬ 
cher, almost daily, if he had decided whether he wanted a copy; 
that said defendant. Fletcher, finally, about two weeks ago, ordered 
a copy of said testimony, and told affiant at that time that he had 
not decided whether to take any testimony on his own behalf; that 
affiant has repeatedly asked said defendant whether he was going 
to take testimony, and said Fletcher said he had not decided, hut 
to keep the papers out of Court, as his time was limited, and he 
would call on affiant if he decided to take testimony; that affiant 
asked said Fletcher if the order of the Court required the testimony 
to he taken and filed within the time limited, and said Fletcher 
assured affiant that he. affiant, need not bother to go to the Court 
house to look it up, as no advantage would he taken of that if the 
order limiting the time to take the testimony did say so; that 
8 relying on said statements to affiant, and wishing to keep the 
papers and testimony in affiant’s possession to avoid going to 
the trouble of putting them in the Clerk’s office when they might 
he wanted in an hour or so afterwards, affiant did not file the testi¬ 
mony. but has had it ready to be filed at short notice. 

That on Wednesday, the f>th day of January, 1910. Edmund 
Burke, attorney for the defendant came to see affiant at his office, 
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ami aske<l affiant if he was going to tile the testimony; that affiant 
should l>e sure to get his money l>efore tiling the same, and affiant 
stated to Mr. Hurke that Mr. Lipscomb, the complainant, had told 
him to come and get a check for $25.00, the amount due, whenever 
lie wanted to he paid for taking the testimony; that he had not 
filed the testimony, first, because Mr. Fletcher, the defendant, re¬ 
quested him to wait before writing out the testimony in order that 
he could decide whether he wanted a carbon copy, and that lie 
waited, after being assured by Mr. Fletcher that there was no limit 
on the time within which to file the testimony after it was taken, 
and secondly, because Mr. Fletcher requested affiant to hold the 
papers as he wanted to take testimony immediately, his time being 
verv short within which to take said testimony. 

Affiant further states that for the better part of each day for the 
past month he has been suffering with intestinal indigestion and 
was compelled to go home very frequently; that Mr. Walter P. 
Plumley, attorney for complainant, has left this affiant five notes 
and called at his office on numerous occasions to ask him 
9 about the testimony, but he has been unable to find this 
affiant in. 

Affiant states that said testimony was filed on the 7th day of Jan- 
uarv, A. P. 1910. 

WILLIAM H. SHIPLEY. 

Subscribed and sworn to before me this 10th day of January, 
A. D. 1910. 

[SEAL.] WM. H. HOLLOWAY, 

Notary Public, D. C. 

Defendant’s Objections to Motion and Affidavits in Support. 

Filed January 21, 1910. 

******* 

Now comes the defendant, James .T. Fletcher, bv bis solicitors of 
record and resists the motion of the complainant to re-instate the 
above entitled cause, and says: 

1. That the said cause on motion of the complainant was on 

the — day of -. 1907, referred to William H. Shipley, an 

examiner of this Court to take the testimony. That no testimony 
was taken in said cause on behalf of the complainant and a period 
of forty-five days having expired after the adoption of rule 44 of 
this Court, the defendant moved this Court to dismiss the com¬ 
plainant's bill. Thereupon complainant on the hearing of the 
said motion to dismiss prayed the Court to eidarge the time for 

the taking of his testimony, and the Court by its order 
10 passed on the 20th day of November, 1909, granted the 
request of the complainant and enlarged the time for the 
taking and filing of the testimony one week from the date of said 
order, failing in which the bill should stand dismissed. 

2. That no motion was made by the complainant to further extend 
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the time for hiking and filing the slid testimony, nor was any fur¬ 
ther order of enlargement made by the Court. 

3. That said decree of the Court that the bill should stand dis¬ 
missed became and was a final decree. 

4. That no petition for a re-hearing of said decree setting up any 
special matter or cause for such re-hearing has been filed in this 
cause, and that more than twenty days have expired since said suit 
stood dismissed. 

5. That the term of the Court at which said decree became final 
expired long before the present motion to re-instate was filed, and 
that this Court is now without any jurisdiction to change, alter or 
modify the said final decree in this proceeding. 

f>. That the affidavits filed by complainant in support of this 
motion are improvidentlv and improperly filed and this defendant 
objects to their reading or consideration on the hearing. 

7. That the defendant or either of his counsel had no part or 
concern in the said complainant’s failure to comply with the decree 
of the Court as to the time of the taking and filing of his testimony, 
and that said testimony was not filed until the defendant had made 
a motion in the cause having in view an order for an execu- 

11 tion for costs, which was not included in the original decree 
of dismissal and a few minutes before said motion was 

heard. 

H. That if the Court should permit the affidavits filed by com¬ 
plainant to ho read on this motion over the objection of the defend¬ 
ant. then this defendant submits the following counter affidavits in 
rebuttal of complainant’s and prays that they also he read and con¬ 
sidered on this motion. 

EDMUND RURKE. 
LAWRENCE HUFTY. 

Att’ys. 

******* 

District of Columbia, To wit: 

Personally appeared before me, James J. Fletcher, who after 
being first duly sworn deposes and says that he is the defendant in 
this cause; that upon the conclusion of the taking of the complain¬ 
ant’s testimony on the first day of December. 1009, affiant told 
William II. Shipley, the examiner, that he wanted a copy of the 
testimony furnished him for the benefit of his counsel; that a few 
days afterwards he met said Shipley at the foot of the stairs in the 
Columbian Law Building where George Mattingly has a cigar 
stand and said Mattingly was present, and affiant asked said Shipley 
as he was about to go up the steps if he had the eopv of the testi¬ 
mony in this suit written out for him yet. and that said Shipley re¬ 
plied that he would bring it down to affiant; this occurred 

12 about two days after the taking of the testimony; affiant 
denies that said Shipley almost daily inquired of affiant if 

he wanted a copy, affiant having ordered a copy at the close of the 
testimony; that affiant never ordered a copy of the testimony except 
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on one occasion, and that was on the close of taking of the testi¬ 
mony; that the statement in said Shipley’s affidavit sworn to on 
January 7th, 1910, that affiant “about two weeks ago ordered a copy 
of said testimony” is untrue, as long before that time the said 
Shipley had brought to the office of his counsel, Mr. Hufty, a 
copy of the said testimony .and left the same there for affiant; that 
it was left at said office about a month or more ago, and affiant could 
not have ordered a copy at the time specified in said Shipley’s affi¬ 
davit as he already had a copy furnished by said Shipley; said 
Shipley came to said office on several occasions and inquired if 
affiant wanted him to take the testimony on affiant’s behalf and 
affiant’s counsel told him said Shipley, that they had not decided 
to take any testimony; that affiant never saw said Shipley at any 
time in his office; that affiant never told said Shipley to keep the 
papers out of Court and never had any conversation with him 
upon any subject except ordering the copy of the testimony, and 
his statement to that effect is untrue; this affiant denies that said 
Shipley asked him if the order of the Court required the testimony 
to be filed within the time limited, or that affiant told him that he 
need not go to the Court House to look it up, or that no advanage 
would he taken of that if the order limiting the time to take the 
testimony did say so; that the said Shipley had the papers in 
the case as examiner, and that his affidavit that he re- 

13 lied upon the said statements of affiant as the reason for 
not, returning the papers to the Clerk’s office and not filing 

the testimony for the complainant is without a word of truth; that 
all these alleged conversations between said Shipley as sworn to by 
him if there had ever been any such, could not have affected the 
action of the said Shipley in filing complainant’s testimony within 
the time limited bv the Court by its express order are shown in his 
affidavit to have occurred long after the complainant’s bill was dis¬ 
missed; that this affiant never requested the said Shipley to hold 
the papers as sworn to by him, and such statement is refuted by his 
other statement that affiant told him that he had not decided 
whether lie would take anv testimonv on his behalf; that this 
affiant has nothing to do whatever with the proceedings of the said 
Shipley as to taking and filing the testimony; that he had no 
dominance or control over the said Shipley in the matter; never 
discussed the subject with him and had no right or reason to discuss 
it with him. and never undertook in any manner to influence him 
in filing or withholding the filing of the said testimony; that on 
the — day of December, 1909, affiant accompanied Mr. Malcolm 
Hufty to the Municipal Court Building where Mr. James L. Pugh 
was engaged in the trial of a case before Mr. Justice Mills, Mr. 
Hufty desiring to keep an engagement with said Pugh, and affiant 
and said Hufty waited at the door until said Pugh should be dis¬ 
engaged, and Mr. Walter P. Plumley, counsel for complainant came 
up and stood near said Hufty, and affiant requested said Hufty to 
ask said Plumley why he had not filed the depositions in this 

14 case, which said Hufty did, and the said Plumley replied 
“Go to hell, I will file it when I get good and damn ready”, 
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and laughed; that affiant and his counsel Edmund Burke some time 
during the latter part of December visited the Clerk's office and 
examined the docket to ascertain if the complainant’s testimony 
had been filed as required by order of the Court, and ascertained 
that it had not been done; that the reason for this step was because 
affiant had 35 days in which to take his testimony under the rule 
and he was anxious to know how much further time he had; that 
finding the testimony had not been filed some time afterwards on 
the 4th day of January, 1910, his counsel filed the last motion to 
dismiss for the purpose of having an order entered adjudicating 
the costs and authorizing an execution therefor. 

JAMES J. FLETCHER. 

Subscribed and sworn to before me this 14th day of January, 
A. I). 1910. 

[seal.] L. P. WILLIAMS, 

Notary Public. 

******* 


District of Columbia, To wit: 

Personally appeared before me, Edmund Burke, who after being 
first duly sworn deposes and says that he is one of the solicitors for 
the defendant ; that he has read a copy of the affidavit of William 
II. Shipley filed on behalf of the complainant upon the fore- 

15 going motion; affiant explicitly denies the statements con¬ 
tained in the said affidavit in so far as they relate to him; 

affiant savs that on or about the 5th dav of January, 1910 he visited 
the office of Crandal Mackey, Esq., in the Columbian Law Building 
for the purpose of examining a report of one of the decisions of the 
Supreme Court of the Cnited States; that Mr. Mackey was relating 
an amusing incident in judicial proceedings in Virginia to this 
affiant when the said Shipley entered the room ami interrupted 
the conversation by asking this affiant if affiant wanted to see him; 
affiant replied “No *; he said “I saw you coming through the hall 
and thought you were looking for me"; affiant replied that “you are 
mistaken, hut if you wish to see me you can do so after a while”; 
affiant remained in said Mackey’s office for probably fifteen or 
twenty minutes, and then started to return and met said Shipley 
in the hall; this affiant says that he does not know where said Ship- 
ley's office is. and the only office he entered up stairs in the build¬ 
ing to affiant's knowledge was Mr. Mackey's; that said Shipley in 
the hall asked affiant if he is going to make a motion to dismiss 
the hill; affiant told him that he had already made the motion and 
he replied that the Court would not grant it; said Shipley stated to 
this affiant to use his own words “I got a message from Plumlev 
stating that 1 can get my money $25.00 whenever I want it”; that 
Lipscomb keeps a pool room"; this was said by Shipley in response 
to what affiant said that affiant supposed that the reason he. Ship- 
ley, did not file the testimony was because his fees had not been 
paid, and affiant said to said Shipley that Fletcher never 

16 would have to pay any of the costs as the bill would have been 
dismissed on the merits anyhow; this was all the conversa- 
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tion that passed between affiant and said Shipley; the conversation 
lasting only a very few seconds; affiant did not know that the com¬ 
plainant’s testimony had not been filed as required by the order 
of the Court until he and the said Fletcher about the latter part of 
December. 1909 after discussing with Mr. Hufty as to the time of 
taking the defendant’s depositions, affiant and defendant Fletcher 
went to the Clerk’s office and examined the docket and found that 
no testimony had been filed on behalf of complainant; this was 
long after the bill was dismissed under the final order of the Court; 
that thereupon Ilufty and affiant advised the defendant that the 
taking of testimony on his part was unnecessary; and the order 
dismissing the bill not having provided for costs a formal motion 
was made with the view of having the order specify that the costs 
should be paid by the complainant and execution issue therefor as 
at law; affiant says that any conversation he might have had with 
said Shipley on January 5th. 1910 however it might have been erro¬ 
neously interpreted by him could not have had a retroactive effect 
controlling the action of the complainant and said Shipley in the 
premises as far back as December 3rd, 1909; and affiant further 
says that neither he nor any other person as far as he knows by any 
act, word or conduct in any manner shape or form influenced or 
attempted to influence any proceeding in this cause; and especially 
the taking and filing the testimony on behalf of the complainant 
in violation of the order of the Court; affiant further says that on 
the hearing of the last motion to dismiss the counsel for 
17 the complainant stated in open court by way of excuse for 
not filing the testimony within the period prescribed by the 
order that he read the order as prepared by Mr. Colbert but over¬ 
looked that portion of it relating to the time for filing the testimonv. 

EDMUND BURKE.” 


Subscribed and sworn to before me this 14th day of January, 
A. D. 1910. 

L. P. WILLIAMS, 

[seal.] Notary Public. 

*******$ 


District of Columbia, To wit: 

Personally appeared before me Lawrence Hufty, who after being 
first duly sworn deposes and says that he is one of the solicitors for 
the defendant in this ?ause; that affiant admits that it is true that the 
solicitor for the complainant called at the office of affiant on the 
morning of January 4th, 1910, the day the last motion to dismiss 
the bill was served on him, and asked affiant when he was going 
to take the testimony on behalf of defendant, and this affiant then 
stated to said Plumley that he did not know when the testimony 
would be taken, if at all, and affiant asked said Plumley why he 
did not file his testimony, and said Plumley replied that he 
18 would file his testimony after all the testimony in the case 
was taken, and that all of it could be filed at once, and said 
Plumlev then looked at the rule book and after looking over same 

2—2159a 
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for some time stated that he would find nothing in said hook requir¬ 
ing him to tile Ins testimony first, and said he would go and ask 
the examiner what should be done in the matter; that said Plumley 
then left affiants office with the purpose as he stated of seeing said 
examiner; and this affiant heard nothing from said Plumley until 
after the motion filed herein; affiant further says that after the 
testimony on behalf of complainant was taken said Shipley called 
at affiant's office on several occasions when Mr. Burke and defendant 
were present and inquired if the defendant wanted him to take his 
testimony, and if so when the defendant would proceed; that he 
never intimated that complainant’s testimony had not been filed 
as required by the order, and in this way caused affiant to infer 
that the complainant’s testimony had been filed as required by the 
order; that towards the latter part of December this affiant was in¬ 
formed that said Shipley had not filed the testimony for com¬ 
plainant because his fees had not been paid; that in the latter part 
of December, 1909 Mr. Burke and Mr. Fletcher went to the Clerk’s 
office for the purpose of ascertaining whether or not the testimony 
had been filed and upon their return to affiant’s office they informed 
him that no testimony had been filed in the case, and that after¬ 
wards on January 4th notice of the last motion to dismiss was 
served on said Plumley. 

LAWRENCE HUFTY. 


19 Subscribed and sworn to before me this 14th day of Janu¬ 

ary, 1910. 

L. P. WILLIAMS, 

[seal.] Notary Public. 

******** 


District of Columbia, To wit: 

Personally appeared before me, Malcolm Ilufty, who after being 
first duly sworn deposes and says that he is a member of the bar 
of the District of Columbia; that on the — day of December, 1909 
he was at the office of Mr. Justice Mills in the Municipal Court 
Building before whom a case was being tried in which Mr. James 
L. Pugh was engaged as counsel and affiant went there to see said 
Pugh; that James J. Fletcher, the defendant was with affiant and 
that they were standing in the doorway listening to the trial and wait¬ 
ing for an opportunity to speak to said Pugh with whom affiant 
had an engagement to visit the Capitol; that Walter P. Plumley 
came down the stairs and stood in the hallway near affiant; that 
the said Fletcher requested affiant to ask said Plumley why he had 
not filed his depositions in that case in which said Fletcher was de¬ 
fendant, which said Ilufty did, and said Plumley replied “Go to 
hell, I will file it when I get good and damn ready,” and laughed. 

MALCOLM HUFTY. 

20 Subscribed and sworn to before me this 14th dav of Jan¬ 
uary, 1910. 

[seal ] L. P. WILLIAMS, 

Notary Public. 
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District of Columbia, To wit: 

Personally appeared before. George Mattingly, who after being 
first duly sworn deposes and says that he is a resident of the Dis¬ 
trict of Columbia, and is engaged in keeping the cigar and news 
stand in the hallway of the Columbian Law Building, No. 416 5th 
Street, Northwest, that early in December, 1009 affiant cannot re¬ 
member the date, as William II. Shipley started to ascend the stair¬ 
way of said building adjacent to affiant's cigar stand he was called 
to bv James J. Fletcher, who asked him if he had made out his copv 

*' / 4 / 

for him yet or some paper.the nature of which affiant does not know . 
that affiant heard said Shipley make some reply to said inquiry, but 
affiant’s attention was at that time attracted to some customer and 
he did not pay any further attention to the conversation. 

GEO. MATTINGLY. 

Subscribed and sworn to Ijeforc me this 14th day of January, 1910. 

[seal. 1 ALBERT E. SHOEMAKER, 

Notary Public, D. C. 


21 Opinion. 

Filed January 21, 1910. 

******* 

The bill in this case was filed for the purpose of enjoining the 
defendant from negotiating certain promissory notes, and to pro¬ 
cure the cancellation of a bill of sale, and to recover $350, paid the 
defendant by petitioner for the purchase of certain property and 
business. The bill was filed September 3, 1907. 

An answer was filed, on which the complainant joined issue; and 
certain interlocutory proceedings were had. 

On November 24, 1909, the defendant’s counsel filed a motion 
to dismiss the bill, for three reasons. First, because the replication 
was filed November 11, 1907, and the complainant has taken no 
testimony to support the allegations of the bill, and given to the 
defendant no notice of his intention so to do. Second, because of 
laches of the complainant in the prosecution of the suit, the same 
having been at issue for two years. Third, because the complain¬ 
ant has violated Equity Rule No. 44, requiring complainant to hike 
his testimony in chief within forty-five days after the filing of the 
general replication. This last reason is based upon the new rule, 
Equity Rule No. 44, which was adopted on the 19th of April, 1909, 
to take effect October 1, 1909. It is questionable whether that rule 
applies to a ca<e where the replication was filed before the rule took 
effect; but whether it does or not, it seems to me, is imma- 

22 terial in the present case. 

When said motion came on for hearing, a showing was 
made by complainant’s counsel, which seemed to justify the court in 
granting time to take testimony, and thereupon an order was signed, 
as follows: 
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“Ordered this 26th day of November, A. I)., 1909, that the com¬ 
plainant take and file his testimony in this cause within one week 
from this date; otherwise the bill of complaint shall stand dis¬ 
missed/’ 

Following this order, it appears that the complainant did take his 
testimonv within six davs, and notified counsel for the defendant 
that he had closed his ease; but through the omission of counsel. 


or a misunderstanding of the requirement to tile the testimony 
within six davs, the testimonv was not filed in the Clerk’s Office 
until January 7, 1910. 

On January 5, 1910, attorneys for the defendant filed a motion to 
dismiss complainant's hill, because the complainant had not taken 
and filed his testimonv within the time limited by the order of 
November 26, 1909. W hen that motion came on for hearing, on the 


7th day of January. 1910, counsel for defendant in open court asked 
leave to withdraw said motion, which leave was granted, and the 
motion was withdrawn. 


Thereupon, the testimony was filed; and on January 10, 1910, 
complainant’s counsel filed a motion to set aside the order of 
23 November 26, 1909, and to reinstate the cause. This motion 
was supported by affidavits, tending to show a misunderstand¬ 
ing as to the requirement of the previous order, that the testimony 
should be hied within six days; and also tending to show that the 
defendant, in person, had requested the examiner not to hie the 
testimonv until such time as he could determine what testimonv, if 

• i 

any. he desired to take. 

Counter-affidavits were presented by the defendant; and the matter 
was submitted to the court for its decision. 


Defendant s counsel insist that the order of November 26, 1909, 
was a final order, dismissing the hill, the testimony not having been 
taken and filed within the six days. In other words, that it was not 
necessary to have any subsequent order to confirm it, or make it a 
final judgment of the court; and that inasmuch as the November 
term had closed, the court was without power to grant the complain¬ 
ant's motion to reinstate the cause. 


A number of authorities were cited, the principal (me being that 
of Schwartz v. Costello, 11 Appeals D. C., 553. The court held in 
that case, following Bronson v. Schulten, 104 U. S.. 415, and 
Phillips v. Neglev, 117 V. S., 665, that a final decree cannot he 
set aside, vacated, or modified, by the court, on motion or petition 
filed after the expiration of the term at which the order or decree 
was made, and that the only proper mode of proceedings to have 
such order or decree reversed or set adde by the court that passed it. 
after the lapse of the term, is by bill of review, or bill charging 
fraud in obtaining the order or decree. 

The first question, however, that presents itself to my mind 
24 in this case, is as to the character of the order of November 
26. 1909. Is it a final order or decree? Or is it only an 
order nisi, which requires a further order or decree confirming it, 
passed after the lapse of the time in which the testimony was to be 
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filed, and made on proof being submitted that default has been made 
by the complainant? 

A decree is said to be made nisi when it is not to take effect uidess 
the party fails to show cause against it within a certain time; or, 
unless within a time specified, the party fails to perform some act 
required by the decree; and the decree nisi is preliminary in either 
form, requiring a further order to complete it. 

5 Enc. of Pleading and Practice, 950. 

Chicago etc. Railroad Co. v. Fosdiok, 106 U. S., 69. 


M r. Justice Matthews delivered the opinion of the court in that 
case; and the language of the order nisi was in default of such 
payment, ‘‘the defendant shall thenceforth l>e absolutely debarred 
and foreclosed of his equity of redemption;” and the opinion holds 
“that it is necessary for the complainant, in order to complete his 
title, to procure a final order confirming it; otherwise the decree of 
foreclosure will not be pleadable. This order of confirmation is pro¬ 
cured on proof to the court of non-payment according to the terms 
of the decree.” 

2nd Daniel Chancerv Practice, 997. 

i/ 


In that case the defendant was “to be absolutely debarred and 
foreclosed of his equity of redemption,” in the event of the failure 
to make the payments within the time specified. 

25 In the present case, “the bill of complaint shall stand dis¬ 

missed,” in the event of the complainant’s failure to take 
bis testimony, and file the same, within the time specified. Whether 
the bill shall stand dismissed, or whether the bill shall be dismissed, 
it seems to me can make no difference in the actual meaning of the 
order. 

3rd 1 >aniel Chancerv Practice, 2222 to 2226. 

The complainant, partially at least, complied with the order, by 
taking his testimony within the time, and the same was then in the 
hands of the examiner, instead of in the Office of the Clerk of the 
Court. Taking the testimony, and notifying the opposite counsel 
that it was taken, and in the hands of the examiner, it could be 
said in one sense to be filed in the case, for the examiner is an officer 
of the court, and the testimony was in a sense in the custody of the 
court while still in his possession. 

I am disposed to hold, therefore, that the order of November 26, 
1909, was only an order nisi, and not a final order, from which an 
appeal could have been taken; and that the complainant is within 
time, notwithstanding the closing of the November term, to apply 
to the court for leave to have the case beard on its merits; and I will 
therefore sustain the complainant’s motion, and set aside the said 
order nisi, and restore the case to the docket for further proceedings. 

JOB BARNARD, Justice. 
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Filed January 24, 1910. 

******* 

This cause came on to he heard and was argued by counsel; and 
thereupon, upon consideration thereof, it is this 24th day of .Janu¬ 
ary. 1910, Adjudged. Ordered and Decreed, that the order passed 
herein on the 26th day of November. A. 1>. 1909, he and the same 
hereby is set aside, and it is further adjudged, ordered and decreed, 
that this cause he and the same hereby is reinstated upon its former 
status. 

JOB BARNARD, Justice. 

From tlie above decree the defendant in open court appeals to 
the Court of Appeals, and the bond for costs for such appeal is 
hereby fixed at One hundred dollars. 

JOB BARNARD, Justice. 


Memoranda. 

February 1 -”>, 1910.—Appeal bond, Filed. 

March 28. 1910.—Time to file Transcript of Record in Court of 
Appeals extended for the period of thirty days from the date hereof. 



Directions 


to (Jerk for Preparation 


of Transcript of Record. 


Filed April 12, 1910. 

******* 

The Clerk of the Court in making up the record on appeal in the 
above entitled cause to the Court of Appeals will include the fol¬ 
lowing in the transcript as sufficient for the determination of the 
questions to be presented on appeal. 

1. All docket entries. 

2. Motion of November 24. 1909 to dismiss. 

3. Order of November 26, 1909 limiting time to take testimony. 

4. Motion of January 10. 1910 to reinstate and affidavits on be¬ 
half of complainant in support. 

5. Objections of defendant to reinstate the case and affidavits 
filed on behalf of defendant in support. 

6. Opinion of Court. 

7. Order reinstating cause and appeal noted. 

8. Memo.—Bond filed. 

9. This Designation. 

EDMUND BURKE, 
LAWRENCE HUFTY, 
Attorneys for Defendant. 
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28 Walter P. Plumley, Esq., Attorney for Complainant: 


Take notice that the following order to the Clerk designating the 
parts of the record to he transcribed and to be transmitted to the 
Court of Appeals as constituting the record on appeal has been 
filed in the Clerk’s office. 

Respectfully, 


April 11, 1910. 


EDMUND BURKE, 
LAWRENCE HU FT A", 

Att’ys for Deft. 


Service of a copy of the order designating the record on appeal 
and the above notice accepted this 11th day of April, 1910. 

WALTER P. PLUMLEY, 
Attorney for Complainant. 


29 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
28, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 27328 in Equity, wherein 
Arthur L. Lipscomb is Complainant and James J. Fletcher is De¬ 
fendant, as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 21st day of April 1910. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R, YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2159. James J. Fletcher, appellant, vs. Arthur L. Lipscomb. Court 
of Appeals, District of Columbia. Filed Apr. 27, 1910. Henry 
W. Hodges, Clerk. 
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October Term, 1910. 


James J. Fletcher, Appellant, 

vs. >No. 2159. 

Arthur L. Lipscomb, Appellee.) 


BRIEF FOR APPELLANT. 

This cause comes before this Court upon an appeal 
from the following order of the Court below: 

“This cause came on to be heard and was ar¬ 
gued by counsel; and thereupon, upon considera¬ 
tion thereof, it is this 24th day of January, 1910, 
adjudged, ordered and decreed, that the order 
passed herein on the 26th day of November, A. D. 
1909, be and the same hereby is set aside, and it is 
further adjudged, ordered and decreed, that this 
cause be, and the same hereby is, reinstated upon 
its former status” (Rec., p. 14). 

Statement ot Case. 

The docket entries in the cause are made part of the 
record at pages 1 and 2, which show that the bill was filed 
on September 3rd, 1907, the answer of the defendant on 
November 1, 1907, and a general replication thereto on 
November 11, 1907, and that on November 14th, 1907, 
the cause was referred to an examiner to take the com¬ 
plainant’s testimony. After the expiration of two years 
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and ten days without the testimony of complainant hav¬ 
ing been taken, or any notice given of any intention so 
to do, to wit, on November 24, 1909, the defendant 
moved the Court to dismiss complainant’s suit for the 
reasons aforesaid, and also because of laches of complain¬ 
ant in failing to prosecute the suit and the non-observance 
by the complainant of Equity Rule No. 44, requiring 
complainants in equity causes to take testimony-in-chief 
within 45 days after filing of the replication to the an¬ 
swer (Rec., p. 2). Upon that motion the Court, after 
hearing the parties on November 26th, 1909, ordered that 
the complainant take and file his testimony within one 
week from said date, “otherwise the bill of complaint 
shall stand dismissed,” but no depositions were filed for 
the complainant until the 7th day of January, 1910, or 
thirty-five days after the expiration of the time required 
by the order, without having applied for or obtained from 
the Court an order granting any further extension of 
time within which to file said testimony, and three days 
after the filing of said testimony of complainant, to wit, 
on January 10th, 1910, the complainant moved the Court 
to set aside the order dismissing the bill and to reinstate 
the cause upon its former status for the reasons set forth 
in the affidavits annexed to said motion (Rec., p. 3). 
This motion was resisted by the defendant on the grounds 
that the complainant had failed to prosecute his suit, 
that he had made no motion for enlargement of the 
time for taking and filing his testimony and no such 
order was made by the Court, that the decree of the 
Court that the bill should stand dismissed was a final 
decree, that no petition for a rehearing of said decree of 
dismissal setting up any special matter or cause therefor 
had been filed within the period of twenty days after 
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the suit was dismissed as provided by Equity Rule No. 
52 of the Supreme Court of the District of Columbia, 
that two terms of the Court had expired after the cause 
had been dismissed before the motion to reinstate was 
filed, and that therefore the cause had passed from the 
control of the Court. The defendant filed the affidavits 
of himself and his counsel, Edmund Burke and Lawrence 
Hufty, and also the affidavits of Malcolm Hufty and 
George Mattingly, in rebuttal of the complainant’s affi¬ 
davits (Rec. pp. 5, 6, 7, 8, 9, 10, 11), and that on the 
hearing of the said motion and the affidavits the Court 
passed the order herein appealed from, which, in terms, 
set aside the order of the November term dismissing the 
bill, and decreed that the cause be reinstated upon its 
former status. 


Error Assigned. 

The only error assigned is as to the action of the Court 
in rescinding the decree of November 26th, 1909, dis¬ 
missing the bill and reinstating the cause. 

First. There is no question as to the jurisdiction of 
the Court as to the subject-matter and the parties, nor 
was there any irregularity or illegality in the said decree 
of November 26th, or fraud, accident or surprise in the 
procurement of the said decree dismissing the bill, which 
could authorize the Court, after the lapse of two terms, 
to set aside, reverse or modify the same. No petition 
for a rehearing of said decree was ever filed suggesting 
any objection of any kind to said decree. In point of 
fact the complainant for over two years after the cause 
was referred to the examiner to take his testimony slept 
upon his rights, was guilty of laches and refused to pros¬ 
ecute the suit. He refused to yield obedience to Equity 
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Rule No. 44 of the lower court, requiring him to proceed 
within forty-five days after replication filed, but the 
Court granted him all the indulgence the complainant 
asked for, but of which he did not avail himself. Under 
the circumstances the decree dismissing the bill, unless 
the defendant filed his testimony within the one week 
allowed, was a proper and just decree, and it is submitted 
that the Court erred in setting it aside and reinstating 
the case. 

If the Court possessed a discretion in the premises it 
could only be a sound judicial discretion based upon 
facts in the record, and it is submitted that there is noth¬ 
ing in the affidavits filed in support of the motion to set 
aside the said decree which could invoke the discre¬ 
tionary power of the Court (if any such power existed). 
The affidavit of Shipley, the examiner, was disproved by 
opposing affidavits filed on behalf of the defendant, and 
also to a certain extent by that of the complainant’s 
counsel, Mr. Plumley. 

Second. It is submitted with all due respect to the 
Court below that it erred in its construction of the na¬ 
ture and effect of the decree of November 26th and in 
holding that it was a decree nisi requiring a further order 
to complete it. The decree was made on a motion to 
dismiss the bill for want of prosecution. The decree was 
self-executing and the failure of the complainant to file 
his testimony left nothing further to be done in the cause 
by the Court. 

A bill will be dismissed before hearing on motion of 
defendant where plaintiff unreasonably delays the prose¬ 
cution of the case. Cyc. L. & P., Vol. 16, p. 462. Note 
17 and cases there cited. 

The decree of November 26th is that the complainant 
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take and file his testimony within one week from the 
date of the order, “otherwise the bill of complaint shall 
stand dismissed The Court, in its opinion (Rec., p. 
13), seems to regard the words “stand” and “be” as 
equivalent and interchangeable, and that the meaning 
of the word “stand" as used in the decree is the same 
as if “be" had occupied its position in the context. The 
word “stand” has been long used in judicial decrees and 
judgments and has a legal definition. 

“To abide by a thing; to submit to a decision; 
to comply with an agreement; to have validity; 
as the judgment must stand.”—Bouvier’s Law 
Diet., 541. 

The decree was not that the bill would be dismissed, 
but that it should “stand dismissed.” 

The meaning and effect of decrees are to be adduced 
from the manifest intention of the Court, which in case 
of doubt, may be ascertained by reference to the proceed¬ 
ings. Here the motion was to dismiss the bill for want 
of prosecution. The Court, without overruling the mo¬ 
tion, declared that the bill should stand dismissed unless 
the complainant filed his testimony within the time re¬ 
quired. If the Court merely intended to extend the time 
for taking the testimony the decree would have stopped 
there, but it did not but went on and declared the final 
judgment of the court. The language, that the bill of 
complaint shall stand dismissed, must be given the effect 
which the words import, as that provision of the decree 
cannot be treated as surplusage, but responded to the 
motion of the defendant. The rule of construction as to 
all matters of this kind is that the words shall be con¬ 
strued to mean something rather than nothing, and unless 
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the Court intended the dismissal of the bill those words 
will have to be eliminated from the body of the decree. 
There was, therefore, no necessity for any subsequent 
order of the Court to put in operation the said decree 
of November 26th, as that decree fixed absolutely the 
status of the case, and was final upon the question of 
dismissal of the bill. 

Third. Said decree, if final, after the lapse of two 
terms of Court, in the absence of any irregularity in the 
decree, was conclusive, and passed beyond the power of 
the Court to rescind, annul, qualify or modify any of its 
provisions. With the expiration of the term at which 
the order of dismissal was made the control of the Court 
over the order ceases. Miller vs. Hemphill, 9 Ark., 
488; Bird vs. McDaniel, 26 Ala., 582; Jackson vs. Ash¬ 
ton, 10 Peters (U. S.), 480. This proposition has been 
repeatedly declared by this Court, and it is only necessary 
to refer to the cases. Swartz vs. Costello, 11 Appeals 
D. C., 553, and cases therein cited; Karrick vs. Wet- 
more, 25 Appeals D. C., 415. In the latter case an order 
of dismissal had been entered by the Court, and after the 
expiration of the term, on motion of the plaintiff, the 
order of dismissal was stricken out and the case rein¬ 
stated and judgment subsequently entered for the plain¬ 
tiff by the Massachusetts Court and suit brought on the 
said judgment in the District of Columbia. The de¬ 
fendant’s special plea set up the facts to which there was 
a demurrer by the plaintiff, and the Court below sus¬ 
tained the demurrer, but this Court, in an elaborate opin¬ 
ion, reversed the Court below, and sustained the plea. 
Therein it is said, at page 426: 

“This contention, if sustained, would render 
judgments of dismissal useless and of no value; 
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and yet undoubtedly a judgment of dismissal is 
as good as any other judgment as long as it stands, 
and parties are entitled to act upon the faith of 
it as a valid judgment. It is true that judgments 
of dismissal, not being rendered upon the merits, 
are liable to be stricken out; and yet they are final 
judgments and may terminate the litigation, as 
well as any other judgment. It may not be dis¬ 
turbed any more than a judgment upon the merits 
after the lapse of the term at which it was ren¬ 
dered. Bronson vs. Shelton, 104 U. S., 410; 
Phillip vs. Negeley, 117 U. S., 665.” 

The complainant by his own wilfull defiance and con¬ 
tempt of the order of the Court brought about the situ¬ 
ation involving the dismissal of his bill. The time for 
taking and filing his testimony expired on the 3rd day 
of December, 1909. Mr. Shipley, the examiner, in his 
affidavit, does not swear that he had any conversation 
with the defendant on the subject of the testimony before 
the expiration of the one week limit for the filing of the 
same. He swears that on the 5th of January, 1910, he 
had a conversation with defendant’s counsel, Edmund 
Burke, but that is not material, because, as before shown, 
the case stood dismissed on the 3rd day of December, 
1909. He swears that he had intestinal indigestion dur¬ 
ing the month of January, and for like reason that is not 
material (Rec., pp. 4, 5). The affidavit of Mr. Walter 
P. Plumley, complainant’s counsel, sets forth that the 
only interview he had with Mr. Hufty, of counsel for 
defendant, took place about the 4th of January, 1910, 
in which he made certain suggestions to Mr. Hufty, and 
for like reasons that is immaterial to the situation aris¬ 
ing on December 3rd, 1909 (Rec., pp. 3, 4). 

The affidavits of defendant (Rec., pp. 6, 7, 8) and his 



8 


counsel. Edmund Burke and Lawrence Hufty (Rec., pp. 
8, 9, 10) disclose the fact that in the latter part of 
December, 1909, said Burke and Fletcher visited the 
clerk’s office and for the first time ascertained that the 
testimony of the complainant had not been filed and the 
affidavits of the defendant and Malcolm Hufty (Rec., pp. 
7 and 10) show that afterwards the defendant and said 
Hufty being at the Municipal Court building, said 
Hufty, at the request of the defendant, asked Mr. Plum- 
ley. counsel for the complainant, why he had not filed the 
testimony in the case, to which question he replied, “I 
will file it when I get good and-ready.” 

These facts establish that complainant was not in any 
manner misled, and the dismissal of the cause was the 
result of his own indifference and obstinancy. 

It is respectfully submitted that the decree appealed 
from should be reversed. 

Edmund Burke, 

Lawrence Hufty, 
Solicitors for Appellant. 
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BRIEF FOR APPELLEE. 


This cause is before this court upon an appeal by the 
appellant, James J. Fletcher, from an order passed on the 
24th day of January, 1910. Rec., p. 14, setting aside the 
following order: 

“Ordered this 26th day of November, A. D. 1909, 
that the complainant take and file his testimony in this 
cause within one week from this date, otherwise the 
Bill of Complaint shall stand dismissed.” Rec., p. 3. 

The only error assigned by the appellant is the action 
of the court in setting aside the above order, and the re¬ 
instating of the cause to be heard on its merits. The ruling 
of the lower court is fully set forth in its opinion which 
is part of this cause. Rec., pp. 11, 12 and 13. 
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ARGUMENT. 

The contention of the appellant is that the appellee “by 
his own wilful defiance and contempt of the order of the 
court, brought about this situation,” viz., the dismissal of 
his bill.” Is this statement correct? The record, page 4, 
shows that the cause was referred to William H. Shipley, 
one of the officers and examiners of the Supreme Court 
of the District of Columbia to take the testimony. Shipley 
swears as follows: 

“District of Columbia. ss: 

“William H. Shipley being first duly sworn deposes 
and says that he is one of the Examiners in Chancery 
of the Supreme Court of the District of Columbia, and 
as such, to him was referred the above entitled cause 
for the purpose of taking testimony; that on the 1st 
day of December, 1909. he took all of the testimony 
on behalf of the complainant at one session, being 41 
pages; that soon after taking said testimony the de¬ 
fendant told affiant that he thought he would like to 
hare a copy and not to write the testimony out until 
he could decide; that affiant repeatedly asked said de¬ 
fendant, Fletcher, almost daily, if he had decided 
whether he wanted a copy; that said defendant, 
Fletcher, finally, about two weeks ago, ordered a copy 
of said testimony, and told affiant at that time that he 
had not decided whether to take any tesimonv on his 
own behalf; that affiant has repeatedly asked said 
defendant whether he was going to take testimony, 
and said Fletcher said he had not decided, but to keep 
the papers out of Court, as his time was limited, and 
he would call on affiant if he decided to take testi¬ 
mony; that affiant asked said Fletcher if the order of 
the Court required the testimony to be taken and filed 
within the time limited, and said Fletcher assured affi¬ 
ant that he. affiant, need not bother to go to the Court 
house to look it up. as no advantage would be taken of 
that if the order limiting the time to take the testi¬ 
mony did say so; that replying on said statements to 
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affiant, and wishing to keep the papers and testimony 
in affiant's possession to avoid going to the trouble 
of putting them in the Clerk’s office when they might 
be wanted in an hour or so afterwards, affiant did not 
file the testimony, but has had it ready to be filed at 
short notice. 

“That on Wednesday, the 5th day of January, 1910, 
Edmund Burke, attorney for the defendant, came to see 
affiant at his office, and asked affiant if he was going 
to file the testimony; that affiant should be sure to get 
his money before filing the same, and affiant stated 
to Mr. Burke that Mr. Lipscomb, the complainant, had 
told him to come and get a check for $25.00, the 
amount due, whenever he wanted to be paid for taking 
the testimony: that he had not filed the testimony, first, 
because Mr. Fletcher, the defendant, requested him to 
wait before writing out the testimony in order that 
he could decide whether he wanted a carbon copy, and 
that he waited, after being assured by Mr. Fletcher that 
there was no limit on the time within which to file the 
testimony after it was taken, and, secondly, because 
Mr. Fletcher requested affiant to hold the papers as he 
wanted to take testimony immediately, his time being 
very short within which to take said testimony. 

“Affiant further states that for the beter part of each 
day for the past month he has been suffering with in¬ 
testinal indigestion and was compelled to go home very 
frequently; that Mr. Walter P. Plumley, attorney for 
complainant, has left this affiant five notes and called 
at his office on numerous occasions to ask him about 
the testimony, but he has been unable to find this 
affiant in. 

“Affiant states that said testimony was filed on the 
7th day of January, A. D., 1910. 

William H. Shipley, 

“Subscribed and sworn to before me this 10th day 
of January, A. D., 1910. 

"Wm. H. Holloway, 
“Notary Public, D. C” 


[seal.] 
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Shipley’s affidavit was filed with an affidavit of Mr. 
Walter P. Plumley, who was the attorney of Record in the 
cause in support of a petition filed by the appellee to “re¬ 
instate the cause to its former status. Rec., pp. 3, 4 and 5. 
This motion was resisted by the appellant, and in support 
of his motion appellant submitted his own and four other 
affidavits. The appellant in his affidavit denied every ma¬ 
terial fact made by Shipley. Rec., 3, 4, 5. 6, 7, 8, 9, 10 and 
11. The cause was fully argued by counsel; his honor 
took the motion under advisement, with all the papers in 
the cause and on January 21, 1910, submitted his written 
opinion, Rec., pp. 11 and 12. Upon an examination of 
the affidavits of Shipley and Fletcher and all others, his 
honor must have been convinced that the statements of 
Shiplev, an officer of the court, totally disinterested and 
unbiased, were true: and that he, Shipley, completed the 
testimony within one week in accordance with the order 
of the court; that Fletcher, the defendant, requested him to 
wait, and not to write the testimony, as he, Fletcher, would 
like to have a copy; that Shipley repeatedly and almost 
daily asked Fletcher if he wanted a copy of the testimony; 
that Fletcher requested him, Shipley, to keep the papers out 
of court. That Shipley asked Fletcher if the order of the 
court required the testimony to be “taken and filed within 
a limited tiflie,” and Fletcher assured Shipley that he, 
Shipley, need not bother to go to the court house to look 
it up, as no advantage would be taken of that, if the order 
limiting the time to take testimony did say so; that Fletcher 
requested Shipley to hold the papers as he, Fletcher, wanted 
to take testimony immediately, his, Fletcher’s, time being 
very short within which to take said testimony; that he, 
Shipley, was assured by Fletcher that there was no limit 
on the time within which to file the testimony after it was 
taken. Rec., pp. 4 and 5. From this affidavit of Ship- 
ley may the court not conclude that Fletcher, the defendant, 
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deliberately and designedly, by artifice and misrepresenta¬ 
tion, kept Shipley from filing the testimony. If we look 
for motive that is clearly seen, for we do not find him, 
Fletcher, requesting the court to dismiss the bill during 
the term, but he permitted the entire December term to ex¬ 
pire before taking steps in this direction, doubtless having 
in mind that the order of November 26, 1909, was a Final 
Decree, and that any hope that might be entertained by the 
appellee to have the cause heard on its merits was by the 
expiration of the term forever dispelled. It is, therefore, 
submitted from the foregoing facts that there was no wil¬ 
ful defiance of the order of the court or any neglect on 
the part of the appellee, and that he should not be made 
the victim of the fraudulent conduct of others. 

IS THE ORDER OF NOVEMBER 26, 1909, A “FINAL 
DECREE,” AND SELF OPERATING OR IS IT 
AN “ORDER NISI.” 

Upon this point the Appellant by his brief has submitted 
a number of authorities as tending to support the theory 
advanced in his brief, that such an order as passed on No¬ 
vember 26, 1909, is a Final Decree, and is not, there¬ 
fore, within the province of the court to be set aside after 
the expiration of the term. It is respectfully submitted that 
an examination by the court of every authority submitted 
by the appellant will show that there was an absolute final 
Judgment or Decree, and that the Judgement or Decree 
was on the merits of the controversy and not requiring a 
further order to complete it. 

The appellee, after an examination of the authorities, 
herewith submit as its brief of the law the clear and able 
opinion of the learned Justice of the lower court. It is a gen¬ 
eral review of the case, and the exposition of the law and 
the precedents quoted are so clear that nothing could pos¬ 
sibly be added thereto. 
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OPINION. 

Filed January 21, 1910. 

********* 

“The bill in this case was filed for the purpose of en¬ 
joining the defendant from negotiating certain promis¬ 
sory notes, and to procure the cancellation of a bill 
of sale, and to recover $350, paid the defendant by pe¬ 
titioner for the purchase of certain property and busi¬ 
ness. The bill was filed September 3, 1907. 

“An answer was filed, on which the complainant 
joined issue; and certain interlocutory proceedings 
were had. 

“On November 24, 1909, the defendant’s counsel 
filed a motion to dismiss the bill, for three reasons. 
First, because the replication was filed November 11, 
1907, and the complainant has taken no testimony to 
support the allegations of the bill, and given to the 
defendant no notice of his intention so to do. Second, 
because of laches of the complainant in the prosecution 
of the suit, the same having been at issue for two 
years. Third, because the complainant has violated 
Equity Rule No. 44, requiring complainant to take his 
testimony in chief within fortv-five days after the 
filing of the general replication. This last reason is 
based upon the new rule. Equity Rule No. 44, which 
was adopted on the 19th of April, 1909, to take effect 
October 1, 1909. It is questionable whether that rule 
applies to a case where the replication was filed before 
the rule took effect; but whether it does or not, it 
seems to me. is immaterial in the present case. 

“When said motion came on for hearing, a showing 
was made by complainant’s counsel, which seemed to 
justify the court in granting time to take testimony, 
and thereupon an order was signed as follows: 

“ ‘Ordered this 26th day of November, A. D. 
1909, that the complainant take and file his tes¬ 
timony in this cause within one week from this 
date; otherwise the bill of complaint shall stand 
dismissed.’ 
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“Following this order, it appears that the complain¬ 
ant did take his testimony within six days, and no¬ 
tified counsel for the defendant that he had closed his 
case; but through the omission of counsel, or a mis¬ 
understanding of the requirement to file the testimony 
within six days, the testimony was not filed in the 
Clerk’s Office until January 7, 1910. 

“On January 5, 1910, attorneys for the defendant 
filed a motion to dismiss complainant’s bill, because the 
complainant had not taken and filed his testimony 
within the time limited by the order of November 26, 
1909. When that motion came on for hearing, on the 
7th day of January, 1910, counsel for defendant in 
open court asked leave to withdraw said motion, which 
leave was granted, and the motion was withdrawn. 

Thereupon, the testimony was filed; and on January 
10, 1910, complainant’s counsel filed a motion to set 
aside the order of November 26, 1909, and to reinstate 
the cause. This motion was supported by affidavits, tend¬ 
ing to show a misunderstanding as to the requirement 
of the previous order, that the testimony should be 
filed within six days; and also tending to show that 
the defendant, in person, had requested the examiner 
not to file the testimony until such time as he could 
determine what testimony, if any, he desired to take. 

“Counter affidavits were presented by the defendant; 
and the matter was submitted to the court for its de¬ 
cision. 

“Defendant’s counsel insist that the order of No¬ 
vember 26, 1909, was a final order, dismissing the bill, 
the testimony not having been taken and filed within 
the six days. In other words, that it was not neces¬ 
sary to have any subsequent order to confirm it, or 
make it a final judgment of the court; and that inas¬ 
much as the November term had closed, the court was 
without power to grant the complainant’s motion to 
reinstate cause. 

“A number of authorities were cited, the principal 
one being that of Schwartz vs. Costello, 11 Appeals 
D. C., 553. The court held in that case, following 
Bronson vs. Schulten, 104 U. S., 415, and Phillips 




8 


vs. Negley, 117 U. S., 665, that a final decree cannot be 
set aside, vacated, or modified, by the court, on motion 
or petition filed after the expiration of the term at 
which the order or decree was made, and that the only 
proper mode of proceedings to have such order or de¬ 
cree reversed or set aside by the court that passed it, 
after the lapse of the term, is by bill of review, or bill 
charging fraud in obtaining the order or decree. 

“The first question, however, that presents itself to 
my mind in this case, is as to the character of the order 
of November 26, 1909. Is it a final order or decree? 
Or is it only an order nisi, which requires a further 
order or decree confirming it, passed after the lapse 
of the time in which the testimony was to be filed, and 
made on proof being submitted that default has been 
made by the complainant ? 

“A decree is said to be made nisi when it is not to 
take effect unless the party fails to show cause against 
it within a certain time; or, unless within a time speci¬ 
fied, the party fails to perform some act required by 
the decree; and the decree nisi is preliminary in either 
form, requiring a further order to complete it. 

“5 Enc. of Pleading and Practice, 950. 

“Chicago, etc., Railroad Co. vs. Fosdick, 106 U. S., 
69. 

“Mr. Justice Matthews delivered the opinion of the 
court in that case; and the language of the order nisi 
was in default of such payment, ‘the defendant shall 
thenceforth be absolutely debarred and foreclosed of 
his equity of redemption’; and the opinion holds ‘that 
it is necessary for the complainant, in order to com¬ 
plete his title, to procure a final order confirming it; 
otherwise the decree of foreclosure will not be pleada¬ 
ble. This order of confirmation is procured on proof 
to the court of non-payment according to the terms 
of the decree.’ 

“2d Daniel Chancery Practice, 997. 
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“In that case the defendant was ‘to be absolutely 
debarred and foreclosed of his equity of redemption,’ 
in the event of the failure to make the payments within 
the time specified. 

“In the present case, ‘the bill of complaint shall stand 
dismissed.* in the event of the complainant’s failure 
to take his testimony, and file the same, within the time 
specified. Whether the bill shall stand dismissed, or 
whether the bill shall be dismissed, it seems to me can 
make no difference in the actual meaning of the order. 

“3d Daniel Chancery Practice, 2222 to 2226. 

“The complainant, partially at least, complied with 
the order, by taking his testimony within the time, and 
the same was then in the hands of the examiner, instead 
of in the Office of the Clerk of the Court. Taking the 
testimony, and notifying the opposite counsel that it 
was taken, and in the hands of the examiner, it could 
be said in one sense to be filed in the case, for the ex¬ 
aminer is an officer of the court, and the testimony was 
in a sense in the custody of the court while still in his 
possession. 

“I am disposed to hold, therefore, that the order of 
November 26, 1909, was only an order nisi, and not a 
final order, from which an appeal could have been tak¬ 
en ; and that the complainant is within time, notwith¬ 
standing the closing of the November term, to apply to 
the court for leave to have the case heard on its merits; 
and I will therefore sustain the complainant’s motion, 
and set aside the said order nisi, and restore the case 
to the docket for further proceedings. 

“Job Barnard, Justice.” 

It is therefore respectfully submitted that the case of 
the appellee is supported by the law, and if there is any 
doubt in the minds of the court upon this point of the case 
it is, therefore, respectfully submitted if Mr. Shipley, the 
officer of the court, is to be believed, the Decree of the lower 
court should be affirmed upon the facts. 

William B. Reilly, 
Attorney for Appellee. 




